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US. Customs Service 
(T.D. 77-60) 
Foreign currencies—Daily rates for countries not on quarterly List 


Rates of exchange certified to the Secretary of the Treasury by the Federal 
Reserve Bank of New York for the Hong Kong dollar, [ran rial, Philippines 
peso, Singapore dollar, Thailand baht (tical) 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C., January 31, 1977. 


The Federal Reserve Bank of New York, pursuant to section 
522(c), Tariff Act of 1930, as amended (19 U.S.C. 372(c)), has certified 
buying rates in U.S. dollars for the dates and foreign currencies shown 
below. These rates of exchange are published for the information’and 
use of Customs officers and others concerned pursuant to Part 159, 
Subpart C, Customs Regulations (19 CFR 159, Subpart C). 


Hong Kong dollar: 


Semmary i, 1G F264 1 ls cease aatiagn $0. 2129 

ery Os kk Fs od ds Ss 0. 2134 

Se Be, Belch ke seem eea niaoam, Se 

Mey ep RE a ote Lc Cech sencke~ 0. 2134 

ME Ee, UN. ia a ee eee ree 0. 2140 
Iran rial: 

SNES BiH TEN gg BIB oe nee ble BS sends $0. 0145 
Philippines peso: 

queasy 17-91, IGT F .inrncrinn li. BS wae $0. 1340 
Singapore dollar: 

SI CS I faci wc chs cars sh airmen nade eee $0. 4067 

I I I io enc paged a aael cashes 0. 4067 

i 8d ce cig nA A ceding a eae 0. 4066 

CONEY BO) 201 1. oo hic cnnes st geagan 0. 4068 

MAS FI, FI Linn dnl 25S 0. 4069 








Mil 
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Thailand baht (tical): 
COE Tira RE oc eek neitawncawudonses $0. 0490 
(LIQ-3) 


G. S. SHREVE, 
for Joun B. O’Loveutin, 
Director, 
Duty Assessment Division. 


(T.D. 77-61) 
Foreign currencies—Daily rates for countries not on quarterly list 


Rates of exchange certified to the Secretary of the Treasury by the Federal 
Reserve Bank of New York for the Hong Kong dollar, Iran rial, Philippines 
peso, Singapore dollar, Thailand baht (tical) 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE CoMMISSIONER OF CUSTOMS, 
Washington, D.C., February 2, 1977. 


The Federal Reserve Bank of New York, pursuant to section 522(c), 
Tariff Act of 1930, as amended (19 U.S.C. 372(c)), has certified buying 
rates in U.S. dollars for the dates and foreign currencies shown below. 
These rates of exchange are published for the information and use of 
Customs officers and others concerned pursuant to Part 159, Sub- 
part C, Customs Regulations (19 CFR 159, Subpart C). 


Hong Kong dollar: 


I Te WI io 6 6s oy cence sine $0. 2140 
GET Ge SEE ocisiaSaiicnns eiemrenaeuay 0. 2143 
NE SE PE a bid acasectusnneneunannes 0. 2141 
to itd enw inannenwaokinnk 0. 2143 
Py TE, SIF civwsnwewewcii lai lon 0. 2140 
Tran rial: 
Sy TA; TOT seinen si oa $0. 0145 
NI IU ei iid ncn n'a cede atnegarieiens 0. 0145 
NN ES ob cn warded eenninade 0.0145 
EY Bl, Es dkconcensescmneseneekes 0.0145 
ME SS MURS sanuu wesw awd enienneneees 0. 0144 


Philippines peso: 
Peaaty BAR-DB, TOTT nce nwecwswsent i Wes $0. 1340 
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Singapore dollar: 


PN Ble ect pinicpucesxuuseiwensas $0. 4071 

WIE SEs SE tak iki canes hacnck cde beam ius 0. 4065 

UE son ona wannnnedweaue 0. 4063 

I I MN hie fii vise Hess ad ahi sec patra Kise 0. 4065 

I Tt BE ih ie ka kncae pane nouenes 0. 4065 
Thailand baht (tical) : 

GMMARY 24-2e, 1977 ~~ Ho nnn nnennnnauseuse $0. 0490 


(LIQ-3) 
G. S. SHREVE, 
for Joun B. O’Loveutin, 
Director, 
Duty Assessment Division. 


(T.D. 77-62) 
Foreign Currencies—Certification of Rates 


Rates of exchange certified to the Secretary of the Treasury by the 
Federal Reserve Bank of New York 


DEPARTMENT OF THE TREASURY 
? 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C., February 2, 1977. 


The Federal Reserve Bank of New York, pursuant to section 
522(c), Tariff Act of 1930, as amended (19 U.S.C. 372(c)), has certified 
the following rates of exchange which varied by 5 per centum or more 
from the quarterly rate published in Treasury Decision 77-51 for the 
following countries. Therefore, as to entries covering merchandise 
exported on the dates listed, whenever it is necessary for Customs 
purposes to convert such currency into currency of the United States, 
conversion shall be at the following rates: 


Mexico peso: 


I Rs TI een 6 ceacllgar nd. ain din = eel $0. 0449 

eS Ml oie ican eed ede nt 0. 0449 

UNE DORN Ss cies aS bien 0. 0455 

I ns cite cise es psinin tune leaege Acie 0. 0451 

SE ME CITT heat ahs unre Wad ae eee ae a 0. 0448 
(LIQ-3) 


G. S. SHREVE, 
for Joun B. O’LovGuuin, 
Director, 
Duty Assessment Division, 
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(T.D. 77-63) 
Bonds 


Approval and discontinuance of bonds on Customs Form 7587 for the control of 
instruments of international traffic of a kind specified in section 10.41a of the 
Customs Regulations 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE CoMMISSIONER OF CUSTOMS, 
Washington, D.C., February 4, 1977. 


Bonds on Customs Form 7587 for the control of instruments of 
international traffic of a kind specified in section 10.41a of the Cus- 
toms Regulations have been approved or discontinued as shown below. 
The symbol “D” indicates that the bond previously outstanding has 
been discontinued on the month, day, and year represented by the 
figures which follow. “PB” refers to a previous bond, dated as repre- 
sented by figures in parenthesis immediately following which has 
been discontinued. If the previous bond was in the name of a dif- 
ferent company or if the surety was different, the information is 
shown in a footnote at the end of list. 


Date of Filed with district 
Name of principal and surety Date of Bond Approval director/area 
director; amount 


bated —_ inion - 


Aimco Industries, Inc., 435 Creekside Dr., Tona- | Oct. 12,1976 | Nov. 15,1976 | Buffalo, NY; 
wanda, NY; St. Paul & Marine Ins. Co. $10,000 
(PB 12/19/74) D 11/15/76 1 


American President Lines, Ltd., 1950 Franklin St., | Nov. 27,1976 | Oct. 18,1976 | Seattle, WA; 
Oakland, CA; Ins. Co. of North America $10,000 
(PB 11/27/75) D 10/17/76 2 


D. C. Andrews Int’l Ine. d/b/a Emery Customs | Oct. 22,1976 | Oct. 22,1976 | Buffalo, NY; 
Brokers, Buffalo Int’l Airport, Buffalo, NY; $10,000 
American Motorists Ins. Co. 


Anitex Corp., 201 E. 42nd St., New York, NY; | Nov. 19,1976 | Nov. 22,1976 | New York Seaport; 


Peerless Ins. Co. $10,000 

Atlantic Coast Agencies, Inc. (NY Corp.), 17 | Nov. 15,1973 | Nov. 15,1973 | New York Seaport; 
Battery Place, North, New York, NY; Federal $10,000 
Ins. Co. 


D 11/15/71 


Guy Chart Sales, Inc., 56 Harvester Ave., Batavia, | Sept. 13,1976 | Oct. 19,1976 | Buffalo, NY; 
NY; St. Paul Fire & Marine Ins. Co. $10,000 
(PB 10/19/72) D 10/19/76 3 


Eric Jensen Greenhouses Lid., 161 Nugget Ave., | Aug. 18,1976 | Sept. 24,1976 | Buffalo, NY; 
Agineourt, Ontario, Canada; St. Paul Fire & | $10,000 
Marine Ins. Co. 

Northwest Net and Twines, Inc., 1064 East Pole | Oct. 19,1976 | Oct. 20,1976 | Seattle, WA; 
Road, Everson, WA; Washington Int 1 Ins. Co. | $10,000 








CUSTOMS 5 


Date of Filed with district 
Name of principal and surety Date of Bond Approval director/area 
director; amount 


Petrolite Corp. of Canada Ltd., 100 West Georgia | Aug. 28,1975 | Nov. 10,1975 | Buffalo, NY; 
St., Vancouver, British Columbia. Canada; St. $10,000 
Paul Fire & Marine Ine. Co. 

D 9/16/76 


Roberts Steamship Agency, Inc., 500 ITM Bldg., 2 | Aug. 28,1976 | Aug. 28,1976 | New Orleans, LA; 
Canal St., New Orleans, LA; Fidelity & Deposit $10,000 
Co. of MD 


Sea-Land Service, Inc. 10 Parsonage Road, P.O. | Nov. 1,1976 | Nov. 1,1976 | New York Seaport; 
Box 900, Edison, NJ; American Motorists Ins. Co. $10,000 
(PB 8/17/64) D 11/1/76 4 


States Shipping Agency, Inc., 912 World Trade | Aug. 28,1969 | Sept. 9,1969 | Houston, TX; 
Bldg., Houston, TX; Hartford Accident & In- $10,000 
demnity Co. 

D 9/9/76 


C. H. Symington & Co., Ine., 4303 Delemere Court, | Oets 21,1976 | Octs 29,1976 | Buffalo, NY; 
Royal Oak, MI; St. Paul Fire & Marines Ins. Co. $10,000 





1 Surety is U.S. Fidelity & Guaranty Co. 

2 Surety is Safeco Ins. Co. of America. 

3 Surety is Hartford Accident & Indemnity Co. 

‘ Surety is St. Paul Fire & Marine Ins. Co. 

(BON-3-10) 
Donaup W. Lewts, 

for LEonNARD LEHMAN, 
Assistant Commissioner, 
Regulations and Rulings. 


(T.D. 77-64) 





Countervailing Duties—Certain Scissors and Shears from Brazil 


Notice that estimated countervailing duties will be imposed under section 303, 
Tariff Act of 1930, as amended, by reason of the payment or bestowal of a 


bounty or grant upon the manufacture, production or exportation of certain 
scissors and shears from Brazil. 


TreAsSuRY DEPARTMENT, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C. 


TITLE 19—CUSTOMS DUTIES 
CHAPTER 1—UnirEp States Customs SERVICE 
PART 159 — LIQUIDATION OF DUTIES 


On August 9, 1976, a “Preliminary Countervailing Duty Determina- 
tion’? was published in the FepEraL RecistEr (41 FR 33312). The 
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notice stated that it preliminarily had been determined that benefits 
had been received by the Brazilian manufacturers/exporters of certain 
scissors and shears which may constitute bounties or grants within the 
meaning of section 303 of the Tariff Act of 1930, as amended (19 
U.S.C. 1303) (referred to in this notice as ‘‘the Act’’). 

The scissors and shears are provided for in the Tariff Schedules of 
the United States as scissors and shears valued at more than $1.75 per 
dozen under item number 650.91. 

The notice stated that the programs under which these benefits 
were conferred included the granting to manufacturers/exporters of 
tax credits upon export, income tax reductions, and preferential 
financing, and the exemption from import duties and certain indirect 
taxes on the importation of capital goods used in the production of 
scissors and shears for export. Programs preliminarily determined not 
to be bounties or grants within the meaning of the Act included the 
exemption from certain indirect taxes upon exportation of the scissors 
and shears under consideration and the exemption from import 
duties and certain indirect taxes on the importation of raw materials 
used in the production of scissors and shears to be exported. The notice 
provided interested parties 30 days from the date of publication to 
submit relevant data, views, or arguments, in writing, with respect 
to the preliminary determination. 

After consideration of all information received, it is determined 
that exports of certain scissors and shears from Brazil are subject to 
bounties or grants within the meaning of section 303 of the Act. All 
conclusions reached in the preliminary determination remain un- 
changed and are adopted in this final determination. 

In accordance with section 303, the amount of such bounties or 
grants under the information presently available has been estimated 
and declared to be 17 percent of the f.o.b. or ex-works price for export 
to the United States of certain scissors and shears from Brazil. Further 
information will be required to determine if imported capital goods 
used in the production of scissors and shears for export are exempt 
from import duties and certain indirect taxes, and if so, the amount 
of these exemptions. Declarations of the net amount of the bounties 
or grants determined to have been paid, directly or indirectly, upon 
the manufacture, production, or exportation of certain scissors and 
shears from Brazil will be published in subsequent issues of the 
FEpERAL REGISTER. 

Effective on or after the date of publication of this notice in the 
FrprerAL Reerster and until further notice, upon the entry for con- 
sumption of such dutiable scissors and shears imported directly or 


227-546—77——2 
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indirectly from Brazil, which benefit from these bounties or grants, 
there shall be collected as a deposit, in addition to any other duties 
estimated or determined to be due, countervailing duties in the 
amount ascertained in accordance with the above declaration. To the 
extent that it can be established to the satisfaction of the Commis- 
sioner of Customs that imports of certain scissors and shears from 
Brazil are subject to a bounty or grant smaller than the amount which 
otherwise would be applicable under the above declaration, the 
smaller amount so established shall be assessed and collected. 

The liquidation of all entries for consumption or withdrawals from 
warehouse for consumption of such dutiable scissors and shears from 
Brazil which benefit from such bounties or grants and are subject to 
the order shall be suspended pending receipt of proper information 
from Brazilian authorities on whether imported capital goods used in 
the production of scissors and shears for export are exempt from 
import duties and certain indirect taxes, and if so, the amount of 
these exemptions. 

Any merchandise subject to the terms of this order shall be deemed 
to have benefited from a bounty or grant if such bounty or grant has 
been or will be credited or bestowed, directly or indirectly, upon the 
manufacture, production, or exportation of such scissors and shears 
from Brazil. 

The table in section 159.47(f) of the Customs Regulations (19 CFR 
159.47(f)) is amended by inserting after the last entry for Brazil the 
words ‘Certain scissors and shears,” in the column headed ‘‘Com- 
modity,”’ and the number of this Treasury Decision in the column 
headed ‘Treasury Decision,” and the words ‘Bounty Declared- 
Rate,” in the column headed “Action.” 

(R.S. 251, secs. 303, as amended, 624; 46 Stat. 687, 759, 88 Stat. 2050; 19 
U.S.C. 66, 1303, as amended, 1624.) 

(APP-4-05) 


VERNON D. AcREE, 
Commissioner of Customs. 


Approved February 7, 1977, 
Joun H. Harper, 
Acting Assistant Secretary of the Treasury. 


[Published in the Fenrrat Reaister February 11, 1977 (42 FR 8634)] 
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Customs Decisions 





(C.D. 4685) 
Mosay CuHemicat Corp. v. UnitTep STATES 
Urethane pastes 


SUMMARY JUDGMENT—ABSENCE oF IssuE oF MareriAL Fact 


In the case on which plaintiff’s motion for summary judgment is 
based these pastes were held to be plastics materials because they 
could form plastic articles by themselves. Since this capability 
remains undisputed defendant does not raise an issue of material 
fact when it asserts they are invariably used to supply color to 
plastic articles. They are more than colors and remain most accur- 
ately described by the provision for plastics materials. Verona 
Dyestuffs Div. of Verona-Pharma Chemical Corp. v. United States, 
69 Cust. Ct. 26, C.D. 4369 (1972) discussed and clarified. | 

10 
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JURISDICTION—ACTION NOT COMMENCED BY PRoPER Party 


Three of the actions consolidated herein were commenced after 
the corporation whose protests had been denied had ceased to exist 
by virtue of its merger with other corporations and the creation of 
a new corporation now known as Mobay Chemical Corp. Those 
actions were not commenced by the party allowed to do so and the 
court therefore lacks jurisdiction over them. 


Court Nos. 70/36742, ete. 

Port of New York 
[Plaintiff’s motion for summary judgment granted. ] 
(Dated January 25, 1977) 


Sharretts, Paley, Carter & Blauvelt (Patrick D. Gill of counsel) for the plaintiff. 
Irving Jaffe, Acting Assistant Attorney General (Herbert P. Larsen, trial 
attorney), for the defendant. 


OPINION AND ORDER 


Watson, Judge: Defendant has striven mightily to show the 
existence of issues of material fact which would make these cases 
inappropriate for the summary disposition plaintiff seeks. Plaintiff 
relies on the decision in Verona Dyestuffs Div. of Verona-Pharma 
Chemical Corp. v. United States, 69 Cust. Ct. 26, C.D. 4369 (1972), 
in which this court held urethane pastes such as these to be classi- 
fiable as ‘‘plastics materials” ! rather than ‘‘mixtures’”’ ? because they 
possessed sufficient polymer content to form plastic articles by them- 
selves. The articles in dispute here differ only with respect to the 
colors of their pigments but are otherwise the same mixture of approxi- 
mately 16% pigment, 75% polyester resin and 9% plasticizer as were 
the subject of the Verona decision. 

Defendant now asserts the correctness of classifying these pastes 
as color toners* rather than plastics materials. Consistent with its 
new position and in an attempt to demonstrate the existence of issues 
of material fact, defendant has amassed a series of affidavits attesting 
to the fact that urethane pastes are invariably used to impart color to 
plastic articles and the purpose of their polymer content is to render 
the pigment they contain “‘compatible” with the plastics materials or 
“facilitate its introduction” into the plastics materials. 


1 Item 405.25 of the Tariff Schedules of the United States: 
2 Item 409.00 of the TSUS; 
3 Item 406.70 of the TSUS: 
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All this concentration on the coloring funetion of the importations 
and on the polymer content as the vehicle for transmitting the color 
does not raise issues which are material to the outcome of the case. 
The points which defendant now stresses are consistent with the 
fundamental reasoning of the Verona case and leave the material and 
determining facts of the case undisturbed. The conclusion reached 
in the Verona case was not based on the actual use of the pastes and 
its reading of the scope of plastics materials is not altered when con- 
sidered against the newly argued provision for “‘colors.”’ 

The essential material fact which determined the Verona decision 
was the undenied capability of the imported pastes to form plastic 
articles by themselves. In that respect they fell within the plain 
meaning of plastics materials without regard to whether their pig- 
ment content was high or low and without regard to whether it was 
the color or the polymer content which was of the primary importance 
in their actual use. 

Defendant does not place in issue the fact these pastes can form 
plastic articles by themselves. It follows then that even if they are 
in practice exclusively used to supply color they are in substance more 
than mere colors. The distinction between articles which can be 
classified as colors and those which are plastic materials, despite their 
putatively high concentration of pigment, is simply the ability of the 
latter to form plastic articles by themselves. It was this distinction 
the court sought to draw when it disclaimed any intent to include 
in the term plastics materials ‘‘a product whose primary purpose and 
basic nature is that of a coloring agent without a significant or mean- 
ingful admixture of plastic raw materials.” By this language the court 
did not intend to foster a distinction based on actual use but rather 
to indicate that its holding did not emasculate the “‘color’’ provision 
because that provision would continue to govern colors in ‘‘pure’’ 
form and in other forms which lacked sufficient polymer content to 
make plastic articles by themselves. 

It may be that by going so far into discussion of the use of the 
imported pastes as to discern a dual function when used (the intro- 
duction of color as well as polymeric content) and by engaging in 
rather loose theoretical discussion of the “fundamental” or ‘“‘basic’’ 
nature of the products, the Verona decision left room for the im- 
pression that actual use was a determining factor or perhaps that a 
finding as to the quintessential or absolute character of the importa- 
tion had been made. If such an impression was created it was probably 
a result of excessive and unnecessary elaboration of the basic theme 
of the decision. The essence of the decision and the area on which 
attention should have been exclusively focused was the capability 





CUSTOMS COURT 13 


for use of these pastes. So long as they were capable of forming 
plastic articles by themselves classification as plastics materials was 
correct. This capability remains undisputed and in the present 
context makes the provision for colors inappropriately narrow. The 
provision for plastics materials (with its inclusive headnote* which 
permits the presence of colors in plastics materials) remains the 
proper classification for these pastes. 

In its statement of material facts defendant reiterates the conten- 
tions raised in its cross-motion of December 1, 1975 that jurisdiction 
is lacking in three of the cases consolidated herein, Court Nos. 72-6- 
01283, 73-3-00745 and 73-7-01790. The cross-motion referred to 
was made in partial opposition to plaintiff’s motion to substitute 
Mobay Chemical Corporation in the cases contained in this consolidated 
action which were earlier captioned with various forms of the names 
of the Verona Corp. Mobay was the successor in interest to the Verona 
assests and choses in action by virtue of Verona’s merger with other 
corporations and the formation of a new corporation which was 
ultimately named Mobay. Plaintiff’s motion to substitute Mobay 
was granted without distinguishing the three cases in which severance 
and dismissal was sought by defendant. 

Upon further reflection it now appears that defendant’s objection 
was well-taken. The three actions were started in court at a time 
subsequent to the cessation of Verona’s corporate existence. The suc- 
cessor corporation now named Mobay, not being the party whose 
protest was denied and having no relation to the underlying customs 
transaction, could not commence those actions in this court. See, 28 
U.S.C. § 1582 (a), (c). See also, 19 U.S.C. §1514(b). The circum- 
stances seem therefore to be analogous to those in Parksmith Corp. 
et al. v. United States, 77 Cust. Ct.—, C.D. 4678 (1976). Since these 
three actions were not brought to court by the party allowed to do 
so under the law, the court lacks jurisdiction of them and they must 
be dismissed. 

It is therefore, 

ORDERED, that Court Nos. 76-6—1283, 73-3-00745 and 73-7-01790 
be dismissed, and it is further 

ORDERED, that the urethane pastes embraced by the above-cap- 
tioned consolidated action are properly classifiable as plastics ma- 
terials under item 405.25, TSUS, as modified by T.D. 68-9, at the 


> 


rates of 2.8 cents per pound plus 18 percent ad valorem (pre-1968) ; 


4 Headnote 3 to subpart C of schedule 4 of the TSUS reads in relevant part as follows: 
3. The term “‘piastics materials” in item 405.25 embraces products formed by the condensation, po- 


lymerization of organic chemicals and to which plasticizers, fillers, colors, or extenders may have been 
added... . 
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2.5 cents per pound plus 16 percent ad valorem (1968); 2.2 cents per 
pound plus 14 percent ad valorem (1969); 1.9 cents per ‘potind plus 
12.5 percent ad valorem (1970); 1.6 cents per pound plus 10.5 percent 
ad valorem (1971); 1.4 cents per pound plus 9 percent ad valorem 
(post-1971), depending upon the date of entry; and it is further 
ORDERED, that the entries shall be reliquidated accordingly. 


(C.D. 4686) 
MirsuBisH! INTERNATIONAL Corp. v. UNiTED STATES 
Pipe and pipe fittings 


Various articles, consisting of bent pipe, articulation joints, 
reducers, sliding and fixed base plates and test pieces, were imported 
from Japan for installation in a pen stock system, i.e., a conduit for 
conducting water used in a power project. They were appraised at 
single unit values, net, packed, on the basis of constructed value as 
defined in section 402(d) of the Tariff Act. of 1930, as amended by 
the Customs Simplification Act of 1956. Plaintiff did not dispute 
the basis of appraisem ent, but alleged that the appraisements were 
separable, and challenged only the additions allegedly made to the 
invoice unit values for profit ‘and “assists,” the latter consisting of 
bid drawings, specifications and blueprints. Hep: the appraise- 
ments were not separable. From the official papers it is apparent 
that the appraised values were not, as plaintiff claimed, determined 
by making additions to the invoiced unit values. Since the various 
items either were not separately invoiced or entered, or their 
appraised values not separately listed, the amounts by which they 
were advanced in appraisement cannot be ascertained on the record. 
It is a basic eet for the application of the separability 
doctrine that the disputed charges be ascertainable. Moreover, 
testimony established that the import specialist determined the 
initial appraisement of each article by making separate findings 
with respect to the cost elements provided for in the statutory 
constructed value formula. 


Plaintiff claimed that the bent pipe, classified under item 610.80 
as pipe fittings of iron or stecl, and the reducers and articulation 
joints, classified under item 657.20, a basket provision for articles 
of iron or steel, should properly have been classified under item 
610.32 as pipes of iron or steel. HELD: as to the articulation joints, 
plaintiff’s claim is sustained; as to the bent pipe and reducers, 
plaintiff’s claims are dismissed, but without affirming the classifi- 
cation of the reducers. 


CLASSIFICATION—DETERMINED BY CONDITION AS IMPORTED 


The classification of imported merchandise is determined by its 
condition as imported. Hurricane Import Co. et al. v. United States, 
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58 Cust. Ct. 541, C.D. 3046 (1967). The common meaning of a term 
controls the construction and interpretation of tariff statutes. 
Nomura (America) Corp. v. United States, 62 Cust. Ct. 524, C.D. 
3820, 299 F. Supp. 535 (1969), aff?d, 58 CCPA 82, C.A.D. 1007, 
435 F. 2d 1319 (1971). 

The so-called articulation joints were imported as straight pipe 
and, after importation, were connected by means of articulation 
couplings to adjacent pieces of pipe. They come within the commot 
meaning of pipe as provided for in item 610.32 and hence, by appli- 
cation of the rule of relative specificity, are properly classifiable as 
claimed by plaintiff under that item. 


The primary function of the reducers, which are used in the 
system to connect pipes of different diameters, is to reduce the 
water pressure on the downstream portion of the penstock. They 
are more than mere pipes and, as shown by various lexicographic 
sources, prior judicial decisions and legislative history, come within 
the common understanding of pipe fittings. Since plaintiff failed to 
sustain its burden that they are classifiable as pipes, its claim is 
dismissed without affirming the classification. 

Plaintiff failed to establish that the bent pipe, one-piece articles 
with various angles of bend, come within the common meaning of 
pipe. The articles, which are used to alter the direction of flow, are 
more than mere pipe, and are comparable to elbows. Their classi- 
fication was therefore affirmed. 


Court No. 73-9-02678 
Port of Los Angeles 
[Judgment in part for plaintiff and in part for defendant; remanded in part.] 
(Decided January 26, 1977) 


Glad, Tuttle & White (Edward N. Glad of counsel) ; Jun Mori, associate counsel; 
for the plaintiff 


Irving Jaffe, Acting Assistant Attorney General (Maz F. Schutzman and 
Andrew P. Vance, trial attorneys), for the defendant. 


Re, Judge: The questions presented in this case, which involves 
nine entries, pertain to the valuation and classification of certain 
merchandise imported into the United States. The merchandise con- 
sists of three complete and four partial penstocks imported from 
Japan, and entered at Los Angeles, California from December 8, 1969 
to October 7, 1971. 

A penstock is a conduit or pipe for conducting water. As described 
by one of the witnesses, David Anderson, a mechanical design 
engineer with the Los Angeles Department of Water and Power, 
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and contract administrator of the penstock contract under which 
the imported items were installed, it is— 
‘k * * o large pipe carrying water from a reservoir [sic] or tunnel 
to a powerhouse for the purpose of power generation or, in the 
case of our project, also to carry the water from the powerhouse, 
pumping it uphill back into the reservoir. It’s a pump-storage 
project.” (R. 32.) 

The penstocks, which were installed in the Castaic Power Plant in 
Castaic, California, were manufactured by Mitsubishi Heavy Indus- 
tries, Ltd., Tokyo, Japan [MHIJ] for its parent company, Mitsubishi 
Shoji Kaisha, Ltd., Tokyo, Japan [MSK]. They were sold to plaintiff, 
a Los Angeles trading company also owned by MSK. Plaintiff had 
contracted to furnish the penstocks to Macias-Farwell, the successful 
bidder on a contract awarded by the Los Angeles Department of 
Water and Power for the construction of the Castaic power project. 

The penstocks arrived in this country in packages or bundles 
described on the invoices as straight pipe, bent pipe, platform, bolt 
nut, reducer, fixed base plate, sliding base plate, bolt and washer, 
articulation joint, rocking beam assembly, support, bearing plate, 
test pieces, plate and X-ray film. 


I. The appraisement question presented 


On the valuation question, it is undisputed that the articles were 
separately appraised on the basis of constructed value as defined in 
section 402(d), Tariff Act of 1930, as amended by the Customs 
Simplification Act of 1956. The appraisements were at single unit 
values, net, packed. However, the appraised values, which appear in 
red ink on either the commercial or customs invoices are expressed, 
in some instances, only as totals of two or more articles without 
showing a separate appraised value for each item. 

Constructed value is defined in section 402(d) as follows: 


“(d) For the purposes of this section, the constructed value of 
imported merchandise shall be the sum of— 

(1) the cost of materials (exclusive of any internal tax applica- 
ble in the country of exportation directly to such materials or their 
disposition, but remitted or refunded upon the exportation of 
the article in the production of which such materials are used) 
and of fabrication or other processing of any kind employed in 
producing such or similar merchandise, at a time preceding the 
date of exportation of the merchandise undergoing appraisement 
which would ordinarily permit the production of that particular 
merchandise in the ordinary course of business; 

(2) an amount for general expenses and profit equal to that. 
usually reflected in sales of merchandise of the same general 
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class or kind as the merchandise undergoing appraisement which 
are made by producers in the country of exportation, in the usual 
wholesale quantities and in the ordinary course of trade, for 
shipment to the United States; and 

(3) the cost of all containers and coverings of whatever nature, 
and all other expenses incidental to placing the merchandise 
undergoing appraisement in condition, packed ready for shipment 
to the United States.” 

The customs import specialist, Mrs. Lois A. Fields, who made the 
initial advisory appraisements, testified as to how she ascertained the 
elements of the constructed value for the merchandise. As part of 
the cost of materials and fabrication, she included an amount equal 
to the value of the “assists,” which consisted of the drawings, blue- 
prints and specifications supplied by the Los Angeles Department of 
Water and Power to prospective bidders on the penstock portion of 
the Castaic power project. She also included an amount for profit 
since she had ‘‘indications there was no profit in the invoice value.” 

It was stipulated that the issue on this phase of the case, is whether 
constructed value should include the value of the bid drawings 
represented by exhibits 1 and A. It was also stipulated that the visits 
of engineers from the Los Angeles Department of Water and Power 
to Japan were not considered part of constructed value. The bid 
drawings, blueprints and specifications (exhibits 1 and A) were sold 
to prospective bidders for $200, a figure presumably already included 
in the appraisements. That figure, however, is separate and distinct 
from the contested value assigned to the drawing by the import 
specialist and added to the cost of materials and fabrication. 

Plaintiff, limiting its valuation claim to the bent pipe, articulation 
joints, reducers, sliding and fixed base plates, and test pieces, agrees 
that constructed value is the proper basis of appraisement, but 
contends that the correct constructed values are the “invoiced unit 
values.” ? 

Tt is fundamental in customs law that the party challenging the 
official appraisement carries the dual burden of establishing that the 
presumptively correct appraised value is erroneous, and that the 
claimed value is correct. 28 U.S.C. § 2635; Dana Perfumes Corp. v. 
United States, 63 CCPA—, C.A.D. 1162, 524 F. 2d 750 (1975). In an 
appropriate case, however, the so-called separability doctrine or rule, 
may relieve the contesting party of the burden of establishing every 
element of the claimed statutory value. This rule provides that if an 
appraisement is deemed separable, the importer may challenge any 





1In its brief plaintiff urges that the constructed values should be the same as the “invoiced and entered 
values.” As will be shown, the entered and invoiced values are not the same. 
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one or more of the items entering into the appraisement while relying 
upon the presumption of correctness as to all other elements of value, 
United States v. Bud Berman Sportswear, Inc., 55 CCPA 28, C.A.D. 
929 (1967); United States v. Chadwick-Miller Importers, Inc., et al., 
54 CCPA 93, C.A.D. 914 (1967) ; United States v. Fritzsche Bros., Inc., 
35 CCPA 60, C.A.D. 371 (1947). 

Generally, an appraisement is separable where it is at the invoiced 
“first cost,’’ per se price, or ex-factory price, plus various charges, but 
not where it is expressed at a single unitary price, such as an f.o.b. 
port of exportation price, unless there is proof in the record showing 
what the appraiser actually did. United States v. Bud Berman Sports- 
wear, Inc., supra; United States v. Chadwick-Miller Importers, Inc., 
supra; Concord Electronics Corp. v. United States, 69 Cust. Ct. 241, 
A.R.D. 304, 345 F. Supp. 1000 (1972), appeal dismissed, 60 CCPA 
185 (1972); United States v. Dan Brechner et al., 38 Cust. Ct. 719, 
A.R.D. 71 (1957). 

Thus, an appraisement is not separable merely because the ap- 
praised value is the mathematical equivalent of the invoice price 
plus charges or commission. Haddad & Sons, Inc. v. United States, 
53 Cust. Ct. 423, R.D. 10825 (1964). Nor is it separable because it is 
equal to an invoiced c.i.f. price which included certain enumerated 
charges unless the record shows that such charges were included by 
the appraising officer in the per se appraised values. Sharwell Bros. 
Shoe Co. et al. v. United States, 61 Cust. Ct. 598, A.R.D. 244 (1968) ; 
Luckytezx, Ltd. v. United States, 56 Cust. Ct. 575, R.D. 11119 (1965). 

A constructed separation, however, may be effected if there is 
evidence to show that the appraising officer in fact calculated value 
by adding charges to or subtracting them from the invoice price. 
United States v. Gehrig, Hoban & Co., Inc. 54 CCPA 129, C.A.D. 
924 (1967); United States v. Louis Goldey Co., Inc., et al., 64 Cust. 
Ct. 868, A.R.D. 275 (1970), appeal dismissed, 58 CCPA 165 (1971). 
Hence, a unitary appraised value need not ‘remain inviolate’’ if 
it can be broken down into its component parts by satisfactory evi- 
dence. United States v. Louis Goldey Co., Inc., et al. supra, 64 Cust 
Ct. at 871; United States v. Shalom & Co., 57 Cust. Ct. 767, A.R.D. 
216 (1966), appeal dismissed, 55 CCPA 115 (1968). 

In the present case, the cornerstone of plaintiff’s claim is the 
alleged separability of the appraisements which, as noted, were at 
per se unit values. As indicated in its post trial brief, this claim is 
based upon the assumption that the appraising officer ‘added two 
amounts to the invoiced values * * *.”” (Emphasis added.) In plain- 
tiff’s words, it is challenging only the ‘addition to invoiced values 
made by the appraising officer for alleged assists and for profit * * *.” 
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(Emphasis added.) Consequently, plaintiff contends that the invoiced 
prices are the correct statutory constructed values, and contests 
only the alleged ‘‘additions” thereto. 

The thrust of defendant’s response is that separability may not 
be effected in this case because there is no breakdown of the ‘‘addi- 
tions” to show how much was added for ‘assists’ and how much 
for profit. Furthermore, defendant asserts that there is no showing 
that the advisory appraisements were accepted by the district director. 

The basic problem, apparently overlooked by the parties, is that 
the evidence of record pertinent to separability, namely, the official 
papers (particularly the consumption entries and the commercial and 
special customs invoices) and the testimony of the import specialist, 
do not support plaintiff’s premise or assumption that the appraised 
values were arrived at as alleged. Moreover, in some instances, plain- 
tiff’s contention would result in a value higher than the appraised 
value.” 

A statement of the invoiced, entered and appraised values, as they 
appear on the pertinent documents, is necessary for an understanding 
of the legal issues presented. As for the invoice values, it is to be 
noted that the total c.if. values are listed on all the entries. The 
commercial invoices list a c.i.f. unit price in United States currency 
for each article except in the case of the following entries, on which a 
c.i.f. price is given for two or more articles without a breakdown for 
each item: 


entry 207330 (articulation joint and reducer) 
“100339 (articulation joint and reducer; and fixed and 
sliding base plates) 
“167995 (articulation joint and reducer) 
“157425 (straight and bent pipe invoiced as “pipe”; 
reducer and test piece; and sliding and fixed 
base plates) 


The special customs invoice accompanying entry 131567, which has no 

commercial invoice attached, lists a total c.if. price for fixed and 
’ 

sliding base plates. 





2 The notations on the summary sheets indicate that the entered values were advanced in appraisement. 
Defendant also seems uncertain as to what was done. While it states initially (brief at 1) that the import 
specialist testified that— 

«* * * in rendering her advisory appraisement, she increased the entered values by adding thereto an 
amount equal to the value of assists supplied by the Los Angeles Department of Water and Power, and 
an amount equal to the profit which she felt had not been included in those entered values (R. 24- 
25) * * *.” (Emphasis added.) 
it subsequently asserts that she testified to adding (brief footnote 2 at 25)— 

“* * * not one but two distinct amounts to the invoices values, i.e., an amount for engineering assists and 
an amount equivalent to the profit figure which she felt had been omitted therefrom. * * * the Court 
has absolutely no way of knowing what proportion of the total amount over and above the invoice values 
was allocated for assists, and what amount was assigned to profit.’”’ (Emphasis added to “invoice 
values.’’) 
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The invoiced c.i.f. values also appear on the special customs invoices. 
Except for entry 167995 two “N/D” [nondutiable] charges are also 
listed: ocean freight and insurance premium. The entered (F.O.B. 
Japan) value is shown on these invoices as the total invoice value 
less the two nondutiable charges. 

Concerning the merchandise in issue, only the total entered values 
are shown on entries 100339, 131567, 157425, 167995, 207330, and 
105122. On the remaining three entries, while some articles are 
entered separately, at least two or more are entered together under 
a total value. 

As to the appraisements, the court notes that in some instances 
single unit values were returned for individual items. In others, 
however, as previously indicated, only total appraised values are 
shown for two or more articles without a breakdown for each item. 
Thus, a separate value of $3,757 is listed for supports (an item not 
in issue) covered by entry 167995, while a total appraised value of 
$53,205 is shown for the articulation joints, reducers, rocking beam 
assemblies (not in issue) and bearing plates (not in issue) covered 
by that same entry. 

The salient aspect of these appraisements is that, where appraised 
values are separately shown for particular items, the values in some 
instances are less, whereas in others they are greater than the invoiced 
unit values. For example, entry 131567, which covers the bent pipe, 
shows an invoice unit value of $8,100 and the lower appraised value of 
$7,366. On the other hand, the sliding and fixed base plates, which 
were invoiced at $8,853, were appraised at $9,599. These variations 
patently belie plaintiff’s assertion that the appraisements were arrived 
at through the simple formula of making additions to the invoice 
values. 

Furthermore, because some of the items in issue either were not 
separately invoiced or entered, or their appraised values were not 
separately listed, the amounts by which they were advanced or in- 
creased in the appraisement (over either the invoiced or entered value) 
cannot be ascertained on this record. Moreover, the amounts included 
in the import specialist’s calculations in those values for assists and 
profit also cannot be determined. 

It cannot be questioned that the basic prerequisite for application 
of the separability doctrine is that the disputed charges be ascer- 
tainable. Thus, even assuming arguendo, the merits of plaintiff’s 
substantive claim, there is nothing in this record * which would permit 


3 For example, the bent pipe covered by entry 157425, was invoiced, together with straight pipe (not in 
issue) at one c.i.f. price of $8,194; entered, together with straight pipe, reducers, sliding and fixed base plates, 
test pieces and supports at $11,918; and appraised at $3,880. The invoice unit value for both reducers and test 
Pieces is $4,100 and for the base plates is $2,000. But reducers, plates and test pieces are lumped together under 
a total appraised value of $5,723. 
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the court to make a proper finding of statutory constructed value 
as required by law.* 

In finding that plaintiff has failed to establish its separability 
claim, the court has also considered the uncontroverted testimony 
of the import specialist that she separately appraised each of the 
disputed items; made separate findings as to the cost of materials 
and fabrication, which she assumed was not constant throughout the 
1969-71 period; used separate figures in determining general expenses 
and profit; had not included a cost for containers as the merchandise 
was not packed; and that she had constructed the value of the mer- 
chandise in accordance with all reasonable ways und means available 
to her at the time. Thus, in making her advisory appraisements, the 
import specialist properly utilized all of the elements expressed in the 
statutory constructed value formula without regard to the invoiced 
and entered values.* In the absence of testimony, or other evidence, as 
to the specific costs or amounts entering into the findings of the import 
specialist, the advisory returns, assuming their adoption by the dis- 
trict director, reflect a locked-in unit value structure incapable of 
fragmentation on this record. 

Having failed to prove that the appraisements are separable, it 
became incumbent upon plaintiff to establish all the material ele- 
ments of constructed value as set forth in section 402(d), supra. The 
evidence of record on this aspect of plaintiff’s case does not require 
elaborate treatment. Since plaintiff had relied essentially on its separa- 
bility claim, and devoted its efforts mainly to challenging the ‘‘addi- 
tions’’ for assists and profits, it attempted to introduce testimony as 
to estimates of costs of materials and fabrication. Such testimony 
bears no relation to actual costs or the costs employed in producing 
such or similar merchandise at a time preceding the date of exporta- 


4 The official papers were moved into evidence prior to the calling of the import specialist as a witness, and 
were retained by counsel for use during her testimony. They were not available to the court for its examina- 
tion until the conclusion of the trial. 

5 The only testimony pertaining to the witness’ method of including, or adding the disputed charges is 
found in the following colloquy (R. 24-25): 

Mr. GuLap: Now, did you add anything to your appraisement beyond that value which appeared on 
the invoices? 

THE WITNEss: Yes. 

Mr. Giap: And what was that? 

Mr. ScHuUtTZzMAN: Objection, Your Honor. It is evident from the invoices how much she marked up 
the entered value. 

JuDGE RE: It is evidently a mathematical computation. Why can’t she give it if she knows it? 

Mr. GLAD: Please repeat the question. 

(Whereupon, the question was read by the Court Reporter.) 

THE WITNEss: There were two things [sic] I added to the materials and fabrication. [sic] An amount 
equal to assist applied [supplied?] by the Department of Water and Power. 

Mr. Gviap: And the second one? 

THE WITNEss: The second one I made an addition which I felt was the equal to the profit which [sic} 
I had indications there was no profit in the invoice value. 

In the context of the witness’ entire testimony, it indicates that, in making the appraisements, she 
included amounts for assists and for profit which she believed were not reflected in the invoice values. 








W 
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tion of the articles. It is therefore without probative value in estab- 
lishing the first element of statutory constructed value. In light of 
this failure of proof, it is unnecessary to consider the evidence adduced 
as to the other elements of plaintiff’s claimed constructed values. 

It is the determination of the court that the appraised constructed 
values are not separable, that plaintiff has failed to meet its statutory 
burden, and that the statutory constructed values of the merchandise 
at bar are the presumptively correct appraised values. Accordingly, 
the appraised values remain in full force and effect. 

As stated previously several of the appraisements are expressed 
on the invoices only as totals of the appraised values returned for 
two or more items.® For example, the appraised values of the articu- 
lation joints are not separately stated, but are shown only as part of 
a combined total appraisement covering other articles. As will be 
indicated, the court’s determination as to the proper classification 
of the articulation joints requires a separate return of value for the 
other articles included in those total appraisements so that the entries 
may be lawfully reliquidated. 


Il. The classifications question presented 


On the classification question, plaintiff has limited its claim to 
a) the articulation joints; b) the reducers; and c) the bent pipe. 

The articulation joints and the reducers were classified under the 
basket provision for articles of iron or steel other than of cast iron or 
of tin plate, not coated or plated with precious metal, under item 
657.20, TSUS, as modified by T.D. 68-9, and were assessed with 
duty at the rate of 15.5, 13, or 11 per centum ad valorem, depending 
upon the date of entry.’ 

The bent pipe was classified as pipe fittings of iron or steel, other, 
than cast iron, under item 610.80, TSUS, as modified by T.D. 68-9 
and was assessed with duty at the rate of 15.5, 14, or 12.5 per centum 
ad valorem, depending upon the date of entry 

Plaintiff contends that the articulation joints, the reducers, and the 
bent pipe are all properly classifiable under item 610.32, TSUS, as 
pipes and tubes of iron (except cast iron) or steel, other than alloy iron 
or steel, welded, jointed, or seamed, with walls not thinner than 


6 Plaintiff does not claim that the appraisements were erroneous on this ground, and as the import spe- 
cialist testified that she had made separate findings of value for each article, it must be assumed that the 
articles were separately appraised at values which, when added together, equalled the total appraised 
values shown on the invoices. Concord Electronics Corp. v. United States, 69 Cust. Ct. 241, A.R.D. 304, 345 
F. Supp. 1000 (1972), appeal dismissed, 60 CCPA 185 (1972). Of course, failure to make separate determina- 
tions of value would not have relieved plaintiff of the requirement of establishing affirmatively the correct- 
ness of the claimed values. 

7 The correct rate of duty for merchandise entered for consumption during 1969 and classified under item 
657.20, as modified by T.D. 68-9, was 15%, not 15.5%. The reducers entered during the period were im- 
properly assessed at the 15.5% duty rate. However, plaintiff has made no claim with respect to this error. 
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0.065 inch, and circular cross section of 0.0375 inch or more in outside 
diameter. Hence, plaintiff maintains that the proper rate of duty 
should be 0.3 cent per pound. 

While defending the official classification, the government contends, 
alternatively, that ‘should the Court determine that the reducers and 
articulation joints were erroneously classified, * * * proper classifica- 
tion in such a case would be under item 610.80, TSUS, supra, as pipe 
and tube fittings of iron or steel.’ § 

The pertinent provisions of the tariff schedules read as follows: 

Schedule 6, part 2, subpart B: 

Classified: 
Bent pipe 


“Pipe and tube fittings, of iron or steel: 


ok * * * a” * 

610. 80 CUE Gis. ie cc. nuns 15.5%, 14%, 
12.5% ad 
val.” 

Schedule 6, part 3, subpart G: 
Articulation joints and reducers 
“Articles of iron or steel, not coated or 
plated with precious metal: 
* * * * * * Xk 
Other articles: 
* * * * * * * 

657. 20 Oc a ert ck oh on teem 15%, 138%, 
11% ad 
ral.’? 

Claimed: 

Schedule 6, part 2, subpart B: 
“Pipes and tubes and blanks therefor, all 
the foregoing of iron (except cast iron) 
or steel: 
Welded, joimted, or seamed, with 
walls not thinner than 0.065 inch, 
and of circular cross section: 
Other than alloy iron or steel: 
* ok * * ok * ok 
610. 32 0.375 inch or more in out- 0.3¢ per lb.” 


side diameter______---- 
8 Whereas item 657.20, under which the reducers and articulation joints were classified, is a general or basket 
provision, item 610.80 is a more specific provision. See General Interpretative Rule 10(c). Although de- 


fendant failed to amend its answer to include its alternative claim, in the spirit of rule 4.8(b) the amendment 
is hereby deemed to have been made. 


227-546—77——__4 
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In customs classification cases, plaintiff has the dual burden of 
establishing that the presumptively correct classification of the 
customs officials is incorrect, and that the claimed classification is 
proper. See 28 U.S.C. § 2635; United Siates v. L. Batlin & Sons, Inc., 
61 CCPA 17, C.A.D. 1111, 487 F. 2d 916 (1973). As a consequence of 
this statutory presumption, and firmly established judicial authority, 
plaintiff’s protest must fail unless it affirmatively establishes that its 
claimed classification for the merchandise is correct. 

In order that the articulation joints, reducers and bent pipe come 
within the purview of item 610.32, TSUS, they must initially meet 
the following criteria: 

1. Be welded, jointed or seamed. 

2. Have walls not thinner than 0.065 inch. 

3. Have circular cross section. 

4. Be other than alloy iron or steel. 

5. Be 0.375 inch or more in outside diameter. 


The undisputed testimony of plaintiff’s witness, Mr. Takahashi, 
chief engineer at Miif, who has designed penstocks and worked on 
the designs used in manufacturing the penstocks at bar, establishes 
that the articles are welded, have walls not thinner than 0.065 inch 
and are 0.375 inch or more in outside diameter.’ The exhibits of the 
specifications and photographs of the penstocks show that they also 
have a circular cross section. The articles are made of ‘normalized 
steel’? which comports with the requirements set out by the Los 
Aageles Department of Water and Power in its bid specification for 
manufacture of the Castaic penstocks. The chemical composition of 
the steel is shown in the specifications prepared by MHI. A comparison 
of this data with the definition of ‘alloy iron or steel’ set forth in 
headnote 2(h) of schedule 6, part 2, subpart B, satisfies the court 
that the imported merchandise is not alloy iron or steel.’° Hence, the 


° The witness testified that the articles have a minimum diameter of 60 inches and that the walls of all 
the items herein have a minimum thickness of % inch. See also plaintiff’s [collective] exhibit 11; ‘‘Record 
of Welding Procedure Qualification Test’? and ‘Record of Welder Performance Qualification Test’’ pre- 
pared by MHT in connection with the manufacture of the articles. 

109 Exhibit 8, p. 2, Table I, lists the chemical requirements of the steel, as follows: 
chemical requirements of the steel, as lollows: 


Ladle Analysis Check Analysis 
% % 

Carbon, Max. 0.22 0.24 
Manganese 0.70 Min. 0.65 Min. 

1.50 Max. 1.55 Max. 
Phosphorus, Max. 0.035 0.045 
Sulphur, Max. 0.040 0.050 
Silicon 0.15 Min. 0.13 Min. 

0.50 Max. 0.55 Max. 
Copper, Max. 0.20 0.20 
Vanadium, May. 0.080 0.080 


The percentages of the foregoing elements are below the figures set forth in headnote 2(h), swpra, for estab- 
lishing that the material is alloy iron or steel. 
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court finds that plaintiff has met the initial criteria for classification 
of the controverted merchandise under item 610.32, TSUS. 

Three of the five witnesses called by plaintiff gave testimony 
bearing on its classification claim. In addition to Messrs. Anderson 
and Takahashi, the third witness was Mr. Taiji Owada, general 
manager of the machinery department of Mitsubishi Corporation of 
Japan, Osaka branch, who has bought and sold pipe for 15 to 20 
years. He dealt in pipe in the United States from 1967 through 1973 
when he was assistant manager and subsequently manager of plaintifl’s 
machinery department in Los Angeles. 

Defendant recalled Mr. David Anderson as its own witness, and 
also called two others. The first was Mr. Gail S. Preston, a civil 
engineer and supervisor since 1969 of a group responsible for the 
design, manufacture and construction engineering of plate work, 
including pipe and penstocks, for the American Bridge Division of the 
United States Steel Corporation in Los Angeles. The second was 
Mr. Robert Moehle, a civil engineer employed by the Water District 
of Southern California for 22 years, who has worked on pipe, but not on 
penstocks. 

Although the opinion testimony of the witnesses differed on whether 
the articles are pipe or pipe fittings, there was no dispute as to their 
physical shape, or the function they serve in the Castaic penstock 
system. 

The articulation jomt, as imported, according to the witness 
Anderson, consists of a “straight piece of pipe” with two ring girders 
welded thereon. The ring girders, which are also present on all the 
imported and invoiced straight pipe (not in issue in this case), serve 
to support the pipe, and to withstand the pressure and weight of the 
water. 

After importation, the articulation joint is connected by means of 
articulation couplings to adjacent pieces of pipe. The couplings are 
supplied by Dresser Industries, a domestic concern located in Penn- 
sylvania. The function of the articulation joint and attached couplings, 
which are located in the powerhouse, is to allow for longitudinal 
movement between the adjacent pipe sections, and for angular 
deflection if the powerhouse were to shift. The couplings permit the 
relative displacement of these sections without leakage of water. 

The reducers were described by Mr. Anderson as “short sections of 
pipe with a diameter upstream larger than the diameter downstream.” 
Of the nine reducers contained in these shipments, two have a 6-inch 
reduction in diameter over a 9-foot length; six have a reduction of 6 
feet, 2 inches over a length of 24 feet, 6 inches; and one has a diameter 
reduction of 1 foot over a length of 11 feet, 6 inches. The purpose of 
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the reducers is to reduce the water pressure, thereby keeping the 
maximum wall thickness of the pipe down to under 2 inches. As the 
thickness of the pipe is directly proportionate to its diameter for a 
given pressure, reducing the diameter downstream reduces the pressure 
and the necessity of increasing wall thickness. 

The articles invoiced as “bent pipe” are made up of several pieces 
of straight pipe fitted together in a manner that will form a bend. 
The maximum angle of bend in these articles is 60 degrees and 2 
minutes, and the minimum angle of bend is 4 degrees, 2 minutes and 
15 seconds. These articles allow the penstock to follow the contours 
of the hillside on which the penstock system is built. The bent pipe, 
like much of the straight pipe, is imported with stiffener rings. These 
rings serve to stiffen the wall of the pipe, to protect it from destructive 
vibration, and to withstand external pressure. 

Mr. Anderson testified that the addition or presence of ring girders 
and stiffeners does not make pipe anything more than pipe. Mr. Owada 
stated that the definition for pipe in the trade in Japan is no different 
from that in the United States; that pipes are used to convey liquids 
and gases from one place to another; and that, in his opinion, the 
articles in issue are pipe. Mr. Takahashi stated that a penstock is 
a pipe. 

Mr. Preston testified that a pipe fitting is something that changes 
the pipe’s diameter or alignment, i.e., changes the directional flow; 
and that the bent pipe and reducers, shown on plates PA 193 and 
PA 106 in exhibit 1, are fittings. Although acknowledging that bent 
pipe changes the directional flow in a pipe system, he stated that bent 
pipe, which is made from bending a piece of straight pipe, is still a 
pipe. 

According to Mr. Moehle, pipe fittings are pieces which “require 
additional fabrication other than the pipe itself.’”? He consideres the 
reducers and bent pipe, depicted on plates PA 103 and PA 106, to 
be fittings. 

Plaintiff contends that it has established that the controverted 
articles, whether straight, bent or reduced in diameter at one end, 
come within the common meaning of pipes and tubes, and are there- 
fore within the ambit of item 610.32. Defendant, on the other hand, 
claims that the record proves that the bent pipe was properly classified 
as pipe and tube fittings under item 610.80, and that the reducers 
and articulation joints, by virtue of their physical characteristics, 
have passed beyond the stage of mere pipe. Thus, defendant urges 
that they are not within the purview of the “pipe” provision. Without 
abandoning the official classification, defendant has also endeavored 
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to establish their classification as pipe and tube fittings under item 
610.80. 

It is settled that, absent a contrary legislative intent, the common 
meaning of a term controls the construction and interpretation of the 
tariff statutes. The common meaning of a tariff term is a question 
of law for the court to decide. In making its determination the court 
may consider the testimony of witnesses, which is advisory only, 
and may consult lexicographic and other authorities. See United 
States v. O. Brager-Larsen, 36 CCPA 1, C.A.D. 388 (1948); Nomura 
(America) Corp. v. United States, 62 Cust. Ct. 524, C.D. 3820, 299 
F. Supp. 535 (1969), af?d, 58 CCPA 82, C.A.D. 1007, 435 F. 2d 
1319 (1971); Mattel, Inc. v. United States, 76 Cust. Ct. 84, C.D. 
4639 (1976); Border Brokerage Company, Inc. v. United States, 60 
Cust. Ct. 87, C.D. 3270, 279 F. Supp. 157 (1968). 


a) The articulation joints 


As for the articles invoiced as articulation joints, it is apparent 
that this appellation is a misnomer when applied to the merchandise 
in its condition as imported. The article, as evidenced by the drawings 
in exhibit 1 and the record testimony," was imported in the form of 
straight pipe. It was thereafter attached at either end to domestically 
produced articulation couplings for use as previously described in the 
penstock system. That after importation the article as assembled 
might constitute something other or more than pipe is not determina- 
tive of the tariff classification of the imported article. It is funda- 
mental in customs law that the classification of imported merchan- 
dise is determined by its condition as imported. As stated by Mr. 
Justice Hughes, “[t]he inquiry must be—Does the article, as imported, 
fall within the description sought to be applied?” United States v. 
Citroen, 223 U.S. 407, 414, 32 S. Ct. 259 (1912). See also United 
States v. Baker, Perkins, Inc., et al., 46 CCPA 128, C.A.D. 714 (1959); 
Hurricane Import Co. et al. v. United States, 58 Cust. Ct. 541, C.D. 
3046 (1967). 

On this record, it is clear that the so-called articulation joints are 
merely ‘“‘pipe.” The ring girders, also present on the invoiced straight 
pipe (not in issue), which had been classified as ‘“‘pipe,” merely sup- 
port the pipe and enable it to withstand the pressures and weight of 
the pipe and water. They do not endow it with the capability of a 
new or different function. The ring girders are readily distinguishable 


1 According to the undisputed testimony of Mr. Anderson, “[wlithout the articulation coupling, we 
have no articulation joint,’”’ and “[t]his piece of pipe in here [the imported articulation joint] is the same 
as any other piece of penstock pipe.” 
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from the fins on the economizer tubes in the case of EL. Green & Son 
(New York), Inc. v. United States, 59 CCPA 31, C.A.D. 1032, 450 
F. 2d 1396 (1971). In the E. Green case, the fins enabled the economizer 
tubes to accomplish the additional function of heating or cooling 
water flowing through them, thus making the imported articles 
something more than mere pipes or tubes. 

It is, therefore, the determination of the court that the articulation 
joints are “pipe” within the meaning of the claimed tariff provision. 
Under the applicable rule of relative specificity, it is properly classi- 
fiable under item 610.32, as claimed, rather than under the more 
general basket provision of item 657.20, as classified. See General 
Interpretative Rule 10(c). 


b) The reducers 


The imported reducers, on the other hand, have as their primary 
function not merely the conveyance of water, but the reduction of 
water pressure on the downstream section of the penstock. This 
attribute causes the reducers to come within the reasoning of the 
E.. Green case, supra, wherein the appellate court stated: 


‘“* * * We are particularly impressed by exhibit 1, which is a 
section of an economizer tube of the type imported. It is hard to 
see how such an article can be considered a ‘pipe’ or “tube’”’ of 
any description. It does not look like a pipe or tube in its shape 
and form, and, more importantly, its major function is not that 
of a pipe or tube. That is, the record establishes that while the 
economizer tubes do convey water, their primary function is to 
heat or cool the water flowing through their interior. The finned 
design of the economizer tubes was created solely to accomplish 
this function, and thus represents something more than a pipe or 
tube as those terms are commonly defined.” 59 CCPA at 35. 


It is clear from the foregoing that the reducers are more than pipes 
or tubes. Plaintiff is therefore in error in its claim that they are 
properly classifiable under item 610.32 as pipes and tubes of iron. 

The defendant has alternatively claimed classification of the 
reducers under item 610.80 as pipe fittings. Thus, the court is requested 
to find a classification neither found by the customs officials nor raised 
by the plaintiff. 

The protest in this case is filed pursuant to the provisions of section 
514 of the Tariff Act of 1930, as amended.” A protest is the final 


12 Section 514 of the Tariff Act of 1930, as amended (19 U.S.C. § 1514 (1970)): 
Sec. 514. FINALITY OF DECISIONS: PROTESTs. 
(a) Finality of Decisions * * * decisions of the appropriate customs officer, including the legality of 
all orders and findings entering into the same, as to * * * 
(2) the classification and rate and amount of duties chargeable * * * 
shall be final and conclusive upon all persons (including the United States and any officer thereof) unless 
& protest is filed in accordance with this section, or unless a civil action contesting the denial of a protest 
in whole or in part, is commenced in the United States Customs Court * * *. 
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declaration by which the importer communicates his objections to 
the customs officials. See United States v. Lian, 10 F. 2d 41, 42 (2d 
Cir. 1925). It also serves to establish the limits of the action insti- 
tuted in this court under the provisions of 28 U.S.C. § 1582(a) (1970). 
Thus, the court may not render a judgment which would reclassify 
the merchandise beyond the limits of the issues as framed by the 
protest. See In re Solvay Process Co., 134 F. 678 (C.C.N.D.N.Y. 1905). 

In considering the defendant’s alternative claim, the court notes 
the following: 


Audels Mechanical Dictionary (1942) defines “pipe fittings” as 
follows: 

“Connections, appliances, and adjuncts designed to be used in 
connection with iron pipes, such as elbows and bends to alter the 
direction of a pipe; tees and crosses to connect a branch with a 
main; plugs to close an end; bushings, diminishers or reducing 
sockets to couple to pipes of different dimensions, etc.”’ (Emphasis 
in original.) 

Knight’s New American Mechanical Dictionary (1883) defines a 
“pipe reducer”’ as follows: 

“‘A pipe coupling which is larger at one end than the other, to 
unite pipes of different diameters.” 

The Dictionary of Mechanical Engineering, Del Vecchio (1961), 
defines “fittings” as— 

“Parts of a pipe line other than straight pipe or valves, such as 
couplings, elbows, tees, unions and increasers.”’ 

Defendant’s exhibit C, “AWWA Standard for Dimensions for 
Steel Water Pipe Fittings,’ 1959, published by the American Water 
Works Association, lists ‘the various dimensions for fittings, including 
reducers, for service in piping systems in water works. Similarly, the 
section on pipe fittings (at 1077-99) in the Mechanical Engineer’s 
Handbook, Marks (1941), also lists the dimensions for reducers. The 
Summaries of Tariff Information (1948), Volume 3, part 2, at 183, ina 
discussion of the cast-iron pipe fittings provision in paragraph 327 of 
the Tariff Act of 1930, state: 


“Cast-iron fittings for cast-iron pipe consist of the curves, joints, 
tees, reducers, etc., used as connections in cast-iron-pipe systems.” 


As was observed in L & B Products Corp. v. United States, 66 Cust. 
Ct. 424, C.D. 4228 (1971), this court, in Mitsubishi Shoji Kaisha, 
Ltd. v. United States, 72 Treas. Dec. 500, T.D. 49226 (1937), held 
that “malleable iron pipe fittings comprising reducers, bushings, 
plugs, elbows, tees, couplings, etc.” were within the eo nomine provi- 
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sion in paragraph 327 of the Tariff Act of 1930 for “cast-iron fittings 
for cast-iron pipe.” 

The reducers were classified under item 657.20, a general or basket 
provision for articles of iron or steel. Item 610.80, which covers pipe 
fittings, is admittedly a more specific provision. The reducers, there- 
fore, in accordance with General Interpretative Rule 10(c), should 
have been classified under item 610.80, the more specific provision, 
and the provision under which the defendant makes its alternative 
claim. As previously noted, however, the classification controversy 
before the court is limited by the plaintiff’s protest. Indeed, it has 
been said that the function of the court in such a case is to ‘‘pass upon 
the correctness of the allegations of the protest, rather than on the 
merits of the case * * *.”’ In re Solvay Process Co., supra at 680." 

Since plaintiff has failed to establish its claim that the reducers 
were pipes and tubes under item 610.32, TSUS, its claim is overruled 
without affirming the classification. 


c) The bent pipes 


Finally, as to the bent pipes, which have angles of bend ranging from 
approximately 4 to 60 degrees, it is noted that, although they carry 
water, their primary function is to allow the penstock “to obtain the 
contours of the hillside on which this penstock system was built.’”’ In 
other words, they are used to change the plane of the pipe line in order 
to follow the terrain. Thus, they serve the essential function of altering 
the direction of flow as required by the nature of the situs. 

In this respect they are comparable to elbows, which have long been 
recognized as fittings by the dictionary definitions cited, and also by 
judicial decisions. Herbert B. Moller and U.S. Wolfson Bros, Corp. v. 
United States, 46 CCPA 89, C.A.D. 704 (1959) ; Green Kay Corp. et. al. 
v. United States, 29 CCPA 216, C.A.D. 193 (1942); United States v. 
Grinnell Co., 16 Ct. Cust. Appls. 255, T.D. 42844 (1928); Border 
Brokerage Company, Inc. v. United States, supra; Mitsubishi Shoji 
Kaisha, Ltd. v. United States, supra. For example, the court is unable to 
discern any substantial difference between the sectional bent pipes 
in issue, which are depicted on the drawings in exhibit 1, and the 2-, 
3- and 4-piece elbows that are shown on the AWWA dimension 
specifications comprising exhibit C, and which have angles ranging 
from 0-30, 31-60 and 61-90 degrees. Indeed, both articles serve the 
the same function of altering the directional flow of water in a pipe 


13 See also J. E. Bernard & Co., Inc. v. United States, 64 Cust. Ct. 525, 527, C.D. 4029 (1970), appeal dis- 
missed, 58 CCPA 165 (1970). Defendant’s claim for an alternative classification in that case was recognized 
by the court to be “‘without the possibility of obtaining an affirmative judgment for a higher rate of duty.” 








CUSTOMS COURT 31 


line. Hence, it is the conclusion of the court that these articles are 
more than mere “‘pipe,”’ and are therefore not within the purview of 
the claimed pipe provision. E. Green & Son (New York), Inc. v. 
United States, supra. Accordingly, their classification as pipe fittings 
under item 610.80 is affirmed.“ 

In summary, for the reasons stated, a) plaintiff’s claim for classifi- 
cation of the articulation joints as pipes or tubes under item 610.32, 
TSUS, is sustained; b) since the reducers are properly classifiable 
as pipe fittings under item 610.80, TSUS, plaintiff’s claim for their 
classification under item 610.32, TSUS, is dismissed without affirming 
the official classification; and c) plaintiff’s claim for classification of 
the bent pipe as pipes or tubes under item 610.32, TSUS, is 
also dismissed. 

The foregoing determinations would normally conclude the questions 
raised except for the fact that the articulation joints, which were 
classified under item 657.20 at 13 per centum ad valorem, are to be 
reclassified in reliquidation under item 610.32 which carries a duty 
rate of 0.3 cent per pound. However, only total appraised values are 
shown on the invoices accompanying entries 167995, 207330 and 
100339 for the articulation joints and all other articles which had been 
classified under item 657.20 and assessed at 13 per centum ad va- 
lorem.” Inasmuch as the other articles included in those total appraise- 
ments were properly assessed on the ad valorem basis, but the articu- 
lation joints are to be assessed on a per pound basis, the total appraised 
constructed values of the other articles must now be shown in order 
to reliquidate the entries properly. 

Therefore, plaintiff’s claim as to the appraisements is dismissed, and 
the disputed appraised values are affirmed except for the aforemen- 
tioned total appraised values shown on entries 167995, 207330 and 
100339. With respect to these three entries, the case is to be remanded 
for further disposition. 

The parties are hereby ordered, within 30 days after entry of the 
judgment and order herein, to file with the court a joint statement 


M4 Plaintifi’s reliance on Davis-Bilt Products Co. v. United States, 28 Cust. Ct. 332, C.D. 1432 (1952), is 
misplaced. That case involved circular steel tubes which after importation, were cut into bends of varying 
degrees and then welded to straight lengths of tubing. It is quite clear that in their condition as imported the 
tubes did not constitute fittings. Furthermore, their classification as fittings was an issue never raised or 
considered. See Herbert B. Moller and U.S. Wolfson Bros, Corp. v. United States, supra; Border Brokerage 
Company, Inc. v. United States, supra. 

18 Entry 167995 shows only a total appraised value of $55,205, net, packed, for the articulation joints, re- 
ducers, rocking beam assemblies and bearing plates; 207330, $74,777 for the articulation joints, reducers and 
rocking beam assemblies; 100339, $75,998 for the articulation joints, reducers, and sliding and fixed base 
plates. 
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setting forth the total appraised constructed values of the (1) reducers, 
rocking beam assemblies and bearing plates covered by entry 167995; 
(2) reducers and rocking beam assemblies covered by entry 207330; 
and (3) reducers and sliding and fixed base plates covered by entry 
100339. In the event that the parties advise the court of their inability 
to agree upon a joint statement, the matter shall be heard forthwith 
for the sole purpose of determining the appraised constructed values 
of the articles hereinbefore described. 
Judgment will be entered accordingly.’ 


16 The official papers in entries 167995, 207330 and 100339 shall be retained by the court until the final 
disposition of all matters herein. 
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Maerz, Judge: This case is again before the trial court on re- 
mand by order of the Appellate Term, Second Division of this court, 
74 Cust. Ct. 189, A.R.D. 322 (1975). The background is this: An 
application for review had been taken by the plaintiff to the Appellate 
Term from the decision and judgment of this court in Ernest Lowen- 
stein, Inc. v. United States, 71 Cust. Ct. 201, R.D. 11776, 367 F. Supp. 
1330 (1973), sustaining the appraised export values of certain glass 
stones, pendants, beads and similar merchandise (hereinafter referred 
to as “stones and beads’’) that were exported from Austria, the 
country of manufacture, in March 1963 and entered at the port of 
New York in April 1963. 

While this application for review was pending, the Court of Cus- 
toms and Patent Appeals rendered its decision in J. L. Wood v. 
United States, 62 CCPA 25, C.A.D. 1139, 505 F.2d 1400 (1974), 
discussed infra, which in large part overruled a number of prior cases 
setting out the criteria for determining whether, in a selected pur- 
chaser situation, a purchase price fairly reflects the market value of 
the merchandise. In view of the decision in J. L. Wood, the Appellate 
Term sua sponte remanded this case to the trial court “for all pur- 
poses.’’ Upon remand, both sides were given an opportunity to present 
additional evidence, with the defendant availing itself of this 
opportunity. 

The record establishes that the imported stones and beads (which 
were used to make costume jewelry) were produced in Wattens, 
Austria by D. Swarovski & Co. (Swarovski), the sole manufacturer 
in that country of such or similar articles. Swarovski had sold the 
merchandise for export to the United States at its published list 
prices, less 15 percent, to Lowenstein Overseas Company (LOC), 
a Liechtenstein concern to which it was totally unrelated, under 
a distributorship agreement appointing LOC the exclusive distributor 
of such articles for export to all countries outside of Europe. 

LOC in turn resold the merchandise to the plaintiff-importer 
Lowenstein, its exclusive customer in the United States, at the 
Swarovski list prices, less 12% percent. 

Under the sales practice prevailing at the time, when LOC received 
an order for stones and beads from the plaintiff, LOC would place 
an identical order with Swarovski, instructing the latter to ship the 
merchandise directly from Wattens, Austria to plaintiff in the United 
States. Upon shipment of the merchandise, Swarovski billed LOC 
at the published list price, less 15 percent, and LOC, in turn, billed 
plaintiff at list, less 12% percent. 

The shipment herein was entered at LOC’s invoiced unit price to 
plaintiff, i.e., list, less 12% percent. However, the appraising officer, 
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using export value as defined in section 402(b), Tariff Act of 1930, as 
amended by the Customs Simplification Act of 1956, as the basis of 
appraisement, valued the merchandise at the Swarovski list prices, 
which he arrived at by adding 14.3 percent to LOC’s invoiced unit 
prices to plaintiff. 

Plaintiff agrees that export value is the proper basis of appraisement 
but contends that the statutory export values are represented by 
Swarovski’s sales to LOC (list, less 15 percent) which, in terms of the 
official action taken, are the appraised values, less 15 percent. 

The statutory provisions covering export value to the extent relevant 
here are contained in section 402 of the Tariff Act of 1930, as amended 
(19 U.S.C. 1401a), and read as follows: 


(b) Export Value——For the purposes of this section, the 
export value of imported merchandise shall be the price, at the 
time of exportation to the United States of the merchandise 
undergoing appraisement, at which such or similar merchandise 
is freely sold or, in the absence of sales, offered for sale in the 
principal markets of the country of exportation, in the usual 
wholesale quantities and in the ordinary course of trade, for 
exportetion to the United States, plus, when not included in 
such price, the cost of all containers and coverings of whatever 
nature and all other expenses incidental to placing the merchandise 
in condition, packed ready for shipment to the United States. 

* * * * * * * 


(f) Derinirions.—For the purposes of this section— 
(1) The term “freely sold or, in the absence of sales, offered 
for sale’? means sold or, in the absence of sales, offered— 
(A) to all purchasers at wholesale, or 
(B) in the ordinary course of trade to one or more selected 
purchasers at wholesale at a price which fairly reflects the 
market value of the merchandise, 
without restrictions as to the disposition or use of the merchandise 
by the purchaser, except restrictions as to such disposition or use 
which (i) are imposed or required by law, (ii) limit the price at 
which or the territory in which the merchandise may be resold, 
or (iii) do not substantially affect the value of the merchandise 
to usual purchasers at wholesale. 

(2) The term “ordinary course of trade’? means the conditions 
and practices which, for a reasonable time prior to the exporta- 
tion of the merchandise undergoing appraisement, have been 
normal in the trade under consideration with respect to mer- 
chandise of the same class or kind as the merchandise undergo 
appraisement. 

* * * * * * * 


It is to be added that there is no dispute that the sale in controversy 
was between Swarovski and LOC; that the merchandise was not on 
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the Final List; that there is no issue as to usual wholesale quantities; 
that the merchandise was sold for export to the United States from 
Austria; that the principal market was Wattens Austria; and that 
LOC, as the exclusive purchaser for export to the United States 
during the involved period, was a selected purchaser at wholesale 
within the meaning of section 402(f) (1) (B). 

In this setting, plaintiff’s claim is grounded upon the above cited 
provisions of section 402, as amended, which allows sales to one or 
more selected purchasers to be adopted as the proper measure of 
export value if the prices fairly reflect the market value of the mer- 
chandise. Thus, the sole question presented here is whether plaintiff 
has met its burden of proving that the appraised values are erroncous 
and that Swarovski’s prices to its selected purchaser, LOC, i.e., list, 
less 15 percent, fairly reflected the market value of the merchandise. 

The case, as initially tried on this issue, was presented and decided 
in accordance with a line of decisions, commencing with United 
States v. Aeme Steel Company, 51 CCPA 81, C.A.D. 841 (1964), 
wherein the Court of Customs and Patent Appeals had held (p. 89) 
that— 


* * * all sales in the ordinary course of trade are proper for con- 
sideration in ascertaining the price which fairly reflects the market 
value of the merchandise and that evidence of price, and hence 
of the value of goods in the foreign market, is relevant to the 
ultimate determination of the export value of imported merchan- 
dise within the ambit of section 402(b) of the Tariff Act of 1930, 
as amended, supra, in the case of sales to selected purchasers. 


In the cases following Aeme, it was held that proof of sales in the 
ordinary course of trade in the country of exportation for home con- 
sumption and, where available, to third countries other than the 
United States, was relevant in selected purchaser situations as a 
standard against which to compare the claimed prices and to ascertain 
whether or not they fairly reflected the market value of the goods 
sold or offered for sale for exportation to the United States. E.¢., 
John V. Carr & Sons, Inc. v. United States, 52 CCPA 62, C.A.D. 860 
(1965) ; Myerson Tooth Corporation v. United States, 64 Cust. Ct. 860, 
A.R.D. 273, 313 F. Supp. 1016 (1970). Thus, if the export price to the 
United States was lower than the domestic price in the exporting 
country or the price to third countries, but the price differential could 
be justified—as attributable, for example, to certain expenses not 
incurred in producing for export to the United States—the courts have 
found that the selling price to the United States embodied all of the 
material elements entering into the statutory definition of export 
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value. United States v. Acme Steel Company, supra; John V. Carr & 
Son, Inc. v. United States, supra; C.J. Tower & Sons of Niagara, Inc. v. 
United States, 60 Cust. Ct. 938, A.R.D. 233 (1968). 

Another method of establishing that the sale for export to the 
United States was at a price fairly reflective of market value was to 
prove that the transaction was the result of bona fide negotiations and 
that the price was high enough to include all costs of production, 
general expenses entering into the export transaction, and a profit. 
United States v. F. W. Myers & Co., Inc., 63 Cust. Ct. 706, A.R.D. 
264, 306 F. Supp. 1396 (1969), appeal dismissed, 57 CCPA 141 (1970); 
Judson Sheldon International Corporation v. United States, 67 Cust. 
Ct. 577, A.R.D. 295, 331 F. Supp. 1393 (1971), appeal dismissed, 59 
CCPA 223 (1971). 

In sum, until J. L. Wood was decided in December 1974, the 
approaches outlined above were utilized to determine export value in 
cases where the claimed values were predicated upon sales to a 
selected purchaser. See generally Sturm, A Manual of Customs Law 
(1974) pp. 79-83. 

In these circumstances, at the previous trial plaintiff sought to 
establish its claimed values by comparing, and attempting to recon- 
cile, Swarovski’s sales to LOC for export to the United States at list, 
less 15 percent, with Swarovski’s sales of identical merchandise (1) 
in the home market to Austrian manufacturers and other Austrian 
purchasers at list with no discount, and (2) to manufacturers in some 
European countries at list with no discount and to dealers in other 
European countries at list, less discounts ranging from 10 to 19 
percent.' 

At the first trial defendant called Egon Rausnitz, a partner in 
Wepra Company (Wepra), located in New York City, and Abraham 
Frankel, ‘‘part owner” of Fred Frankel & Sons, Inc. (Frankel), also 
located in New York City. 

Mr. Rausnitz testified that prior to 1965 his firm Wepra was 
engaged mainly in the wholesaling of stones and beads, most of which 
were purchased from plaintiff in New York. During 1962 and 1963 
Wepra purchased some Swarovski merchandise from International 
Export of Vaduz, Liechtenstein at prices lower than it would have 
paid plaintiff for the goods. At about the end of 1964, Wepra pur- 
chased such merchandise from the firm of Neuman and Wenzel of 


1 During the period in issue, approximately 15 percent, in monetary terms, of Swarovski’s total sales of 
stones and beads was shipped to Austrian manufacturers and dealers; 30 percent was shipped to manufac- 
turers and dealers in other Eurc;ean countries; 40 percent to LOC’s customer, plaintiff-Lowenstein, in the 
United States; and 15 percent to other LOC non-European customers. 
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Linz, Austria (a local manufacturer of costume jewelry) at a discount 
of 6.8 percent off the Swarovski list price and in April 1965 it com- 
menced to buy directly from Swarovski. 

Mr. Frankel, whose firm has imported beads, trimming and rhine- 
stones for 60 years, testified that from 1953 through 1961 his firm 
purchased “quite a few million dollars’ worth of Swarovski merchan- 
dise from Dr. Josef Russ, an exporter in Linz, Austria, who had in 
turn bought them from Neuman and Wenzel of Linz. The witness 
stated that in 1961 his purchases from Russ amounted to ‘‘as a guess, 
four, five hundred thousand dollars” (R. 29) and that they decreased 
in succeeding years. 

The record evidence pertaining to these two witnesses was not 
detailed in the trial court’s opinion but was characterized as indicating 
that although most of the merchandise sold by Swarovski in the home 
market to Austrian purchasers ‘‘apparently was used for home con- 
sumption * * * a small, undisclosed amount found its way to two 
dealers in the United States.”’ Ernest Lowenstein, Inc. v. United States, 
supra, 71 Cust. Ct. at 203, n. 3. 

The trial court found, however, that plaintiff was unable to 
reconcile satisfactorily the disparities between Swarovski’s prices 
to LOC and its varying prices, whether at discount or at the list 
prices, for domestic consumption in Austria and to third countries. 
It held, therefore, that plaintiff had failed to establish that the 
prices to LOC fairly reflected the market value of the merchandise 
and affirmed the appraised values. Ernest Lowenstein, Inc. v. United 
States, supra. 

While the Lowenstein application for review was pending before 
the Appellate Term, the decision in J. L. Wood came down, as hereto- 
fore noted, and overruled in major respects Acme Steel and much of 
the case law stemming therefrom. More specifically, in the Wood 
case, our court of appeals reexamined the amended export value 
provision of section 402 in light of its legislative history and con- 
cluded that Congress clearly intended that export value was to be 
determined by considering only the exporting country’s market for 
exportation to the United States. It specifically overruled Acme 
Steel to the extent that it approved consideration of sales in the 
domestic market of the exporting country in the determination of 
export value. The court further held that “market value’ to be 
fairly reflected pursuant to subdivision 402(f)(1)(B) is the market 
value for exportation to the United States, that is, the price which 
the merchandise is able to command in that market. See Sturm, 
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A Manual of Customs Law (Supp. 1976) p. 26. As the court stated 
in Wood (62 CCPA at 32-3): 


* * * Although the term “market value” in subdivision 402 
(f) (1) (B) was not defined in the Act, it obviously must relate to 
the relevant market. In the case of export value, this would be 
the export market in the exporting country to the United States 
and not the foreign domestic market, since use of the latter would 
result in a determination of foreign value, which was deleted by 
the Act. 

From the foregoing, we conclude that Congress clearly intended 
that export value be determined by considering only the exporting 
country’s market for exportation to the United States and that sales 
at wholesale to exclusive or selected agents be used in deter- 
mining export value if the prices fairly reflect the market value. 
United States v. Aeme Steel Co., 51 CCPA 81, C.A.D. 841 (1964) 
is hereby overruled to the extent that it approved consideration 
of sales in the domestic market of the exporting country in the 
determination of export value. * * * 

* * * * ok * * 

The “market value” which must be fairly reflected according 
to subdivision 402(f)(1)(B) is the market value for exportation 
to the United States (i.e., export value), and this is the price 
which the merchandise is able to command in the market for 
exportation to the United States.? [Emphasis added in part.] 


The court also observed by way of footnote that the prices to 
selected purchasers were to be “measured against the market value and 
not some other standard such as costs of production.” ® 

Thus, under the new formula, as enunciated in Wood, export value 
may be determined only by considering sales in the exporting country’s 
market for exportation to the United States, and the court is precluded 
from considering sales in the domestic market of the exporting country 
or to third countries. Furthermore, in the absence of any sales or 
offers of sale, the costs of purchasing the merchandise may no longer 
be taken into account. 

With the foregoing in mind, it follows that, if the “market value” 
which must be fairly reflected in sales to selected purchasers is the 
“price which the merchandise is able to command in the market for 
exportation to the United States’ (62 CCPA at 33), all export sales 
to purchasers in the United States, unless made under abnormal or 
irregular conditions, are appropriate for consideration in determining 
statutory export value. Indeed, as this court reads Wood, such sales 
constitute the only relevant market evidence against which the prices 


2 Footnotes omitted. 
362 CCPA at 22, n. 13. 
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to the selected purchaser may be compared in determining “market 
value.” 

Viewed in this perspective, the record, as supplemented after remand 
to this court, takes on a different dimension. At the second hearing, 
plaintiff offered no additional evidence, but defendant recalled the 
witnesses Rausnitz and Frankel who had testified at the earlier 
hearing. 

At the second hearing, Mr. Rausnitz was unable to recall when or 
from whom Wepra had purchased the additional Swarovski items, 
but indicated that they were insubstantial compared to his purchases 
from plaintiff-Lowenstein, which constituted approximately 90 to 
95 percent of the total. 

Mr. Frankel testified that, from 1953 to the period immediately 
preceding March 1963, he had purchased Swarovski stones and beads 
from Dr. Russ in Linz, Austria at. approximately 90 percent of the 
Swarovski list price (i.e., Swarovski’s list price, less 10 percent). 
Frankel’s annual purchases from Dr. Russ amounted to approximately 
one million dollars, but only 40 percent of this amount was for Swarov- 
ski stones and beads. Frankel in turn resold the articles to jewelry 
manufacturers. 

It is impo-tant to emphasize that Frankel’s purchases were not made 
directly from Swarovski, but through Dr. Russ who had purchased 
them from Neuman and Wenzel, a local costume jewelry manu- 
facturer in Linz, Austria, which in turn bought them from Swarovski. 
Thus, although there were two intervening distributors, each of whom, 
it must be presumed, obtained a profit, Frankel was nonetheless 
able since 1953 to purchase the merchandise at Swarovski’s list price, 
less 10 percent, as compared to Swarovski’s sales to LOC at Swarovski’s 
list price, less 15 percent. 

We find that the sales to Frankel were substantial, regular and 
made in the ordinary course of trade at the third level of distribution; 
and that the prices paid by Frankel at this level may be easily equated 
with—at the very least, they approximate—the prices paid by LOC 
at the primary level to the manufacturer. More particularly, the fact 
that two intervening parties (i.e.. Neuman and Wenzel, and Dr. 
Russ) could buy and sell this merchandise, presumably making a 
profit on each transaction, and the resultant sale to a United States 
purchaser (Frankel) was only 5 percent higher than to a purchaser 
(LOC) buying directly from the manufacturer is in the court’s view 
clear indication that the latter sale fairly reflects the market value 
of the goods. We find, therefore, that the sales to Frankel fully 
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support plaintiff’s claim that Swarovski’s sales to LOC at the list 
price, less 15 percent, fairly reflect their market value.‘ 

Nor do we find merit to defendant’s contention, raised for the first 
time after the rehearing, that plaintiff had failed to show that LOC’s 
15 percent discount resulted from bona fide arm’s length negotiations. 
In the first place, Swarovski was unrelated to LOC by consanguinity, 
corporate affiliation, interlocking equity, stock ownership, or other- 
wise. Further derogating from defendant’s contention is the evidence 
(previously set forth) of the sales in Austria of Swarovski stones and 
beads for export to Frankel in the United States at prices which 
enabled him, although third removed in the line of distribution, to 
resell the merchandise at ‘‘cheaper prices” than the Swarovski list 
prices and only 5 percent higher than Swarovski’s prices to LOC, its 
primary distributor. Finally, there is not even a scintilla of evidence 
in the record that the dealings between Swarovski and LOC were 
anything but at arm’s length and bona fide in all respects. Cf. 
Spanexico, Inc. v. United States, 75 Cust. Ct. 123, C.D. 4616, 405 F. 
Supp. 1078 (1975), aff'd 64 CCPA —, C.A.D. 1176 (1976). 

Significant too is the additional consideration that where, as here, 
the seller, Swarovski, is the sole manufacturer in the country of 
exportation, which company made sales for export to the United 
States exclusively to a wholly unrelated company, LOC (the mer- 
chandise being consigned and shipped directly to plaintiff) without 
restriction as to the disposition or use of the merchandise in the 
United States, the price between the parties is not one which merely 
“fairly reflects’? market value, it is the market value of the merchan- 
dise within the statutory understanding. For the price to LOC was 
one which that buyer (LOC) was willing to pay and the seller (Swarov- 
ski) was willing to take, thereby establishing the market value of 
the goods. As stated in J. L. Wood, supra, 62 CCPA at 33: 


In this case, we have all necessary market evidence, since 
Carter, Ltd., sells for expert to selected purchasers in the United 
States—Carter, Inc. [a related purchaser] and the OEMs. The 
price to the OEMs and to Carter, Inc. is the same. Because the 
OEMs are unrelated to Carter, Ltd., or Carter, Inc., further proof 
of what price the merchandise is able to command in the market 1s 
not needed. We join the trial court in saying: ‘“‘What better proof 
is there of the price fairly reflecting the market value when sales 
are made to other unrelated United States concerns at the same 
basic price.”’ [Emphasis added; footnote omitted.] 


‘ The record evidence as to the sales to Wepra is disregarded as vague, inconclusive and, moreover, as 
having been directed in part to sales for export from Liechtenstein which, of course, is not the ‘country of 
exportation’? for purposes of the valuation statute. 
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Here, LOC stands in the shoes of the unrelated purchasers to which 
the court looked for the purpose of determining whether the price 
between the related parties was at market value. Had there been a 
second related purchaser in the present case, the court, as it did in 
Wood, would have compared the prices to that company with the 
LOC price. In this circumstance, it would be completely illogical to 
accord this LOC price a less or different status because of the absence 
of a related purchaser. 

In conclusion, and for the foregoing reasons, plaintiff’s claim that 
the appraised values, less 15 percent, represent the proper statutory 
export values of the merchandise in issue is sustained. Judgment will 
be entered accordingly. 
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Bent pipe; pipe, C.D. 4686 


Classification; determined by condition as imported, C.D. 4686 
Construction: 
Tariff Act of 1930: 
Par. 327, C.D. 4686 
Sec. 402(d), as amended, by the Customs Simplification Act of 1956, 
C.D. 4626 
Sec. 514, as amended, 19 U.S.C., see. 1514, C.D. 4686 
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Definitions (see Words and phrases) 
Determined by condition as imported; classification, C.D. 4686 


Items not separately invoiced or entered; separability of appraisement, C.D. 
4686 


Judgments in appealed cases: 
Appeals: 
76-6—Transistors; U.S. fabricated components (Silicon Chips; Slices) ; 
allowance under item 807.00 TSUS 
76-9—Unwrought aluminum; validity of surcharge; Presidential 
Proclamation 4074 
Jurisdiction; action not commenced by proper party, C.D. 4685 


Legislative history; Summaries of Tariff Information (1948), Vol. 3, part 2, 
C.D. 4686 


Pipe: 
And pipe fittings; separability of appraisement, C.D. 4686 
Bent pipe, C.D. 4686 

Plastics materials; urethane pastes, C.D. 4685 


Reappraisement decision: 
Issue: 
Export value—price fairly reflecting market value—The court held 
that the prices at which a foreign manufacturer sold merchandise to 
a selected purchaser for export to the United States fairly reflected 
market value within the meaning of section 402(f) (1) (B) of the Tariff 
Act of 1930, as amended, since the record showed (1) that the manu- 
facturer-seller’s prices to the unrelated selected purchaser at the 
primary level of distribution were equitable with the prices paid for the 
same merchandise by a purchaser at the third level of distribution; and 
(2) there was no evidence in the record that the dealings between the 
manufacturer and selected purchaser were anything but at arm’s 
length and bonafide in all respects. Further, where, as here, a seller 
is the sole manufacturer in the country of exportation and makes sales 
for export to the United States exclusively to a wholly unrelated 
company without restriction as to the disposition or use of that 
merchandise in the United States, the price between the parties is the 


market value of the merchandise within the statutory understanding. 
R.D. 11779 


Merchandise: 
Beads, R.D. 11779 


Rehearing applied for (p. 44); memorandum opinion and order on defendant’s 
motion to dismiss 


Separability of appraisement; 
Items not separately invoiced or entered, C.D. 4686 
Pipe and pipe fittings, C.D. 4686 
Summary judgment; absence of issue of material fact, C.D. 4685 
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Urethane pastes; plastics materials, C.D. 4685 


Words and phrases: 
Condition as imported, C.D. 4686 
Constructed value, C.D. 4686 
Lack of jurisdiction, C.D. 4685 
Mixtures, C.D. 4685 
Pipe, C.D. 4686 
Pipe fittings, C.D. 4686 
Plastics materials, C.D. 4685 
Separability of appriaisement, C.D. 4686 
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